What legal authorities are available to the Senior Commander/Garrison Commander to assist a local community during an emergency or disaster event? A commander should understand his authority is derived from the President and the Secretary of Defense to authorize Defense Support of Civil Authorities (DSCA).
I.  PRESIDENTIAL AUTHORITY 
1.  Although the President has Constitutional and inherent authority to direct DOD to perform DSCA missions, he relies primarily on his statutory authority under the Robert T. Stafford Disaster Relief and Emergency Assistance Act of 1988.  
2. There are four ways the President may exercise this authority for all Federal agencies, usually thru FEMA, to assist a State when a major disaster or emergency occurs.  
a.  Major Disaster Declaration:  issued in response to a request from a Governor for a natural catastrophe or any catastrophe as a result of a fire, flood, or explosion.


b.  Emergency Declaration:  issued in response to a request from a Governor for any occasion where Federal assistance is needed to save lives, protect public health or property, or lessen the threat of a catastrophe. 

c.  DOD Emergency Work Authority:  exercised in response to a request from a Governor for only DOD assistance to perform emergency work for a limited period of time not to exceed 10 days.


d.  Federal Emergency Primary Responsibility Authority:  may be exercised unilaterally for an emergency that primarily involves a Federal function, property, or personnel.

3.  When the President issues a declaration, it will identify the counties covered and initiate the FEMA Mission Assignment (MA) process to other Federal agencies, including the DOD, to provide assistance.

II. SECRETARY OF DEFENSE AUTHORITY

1.  The Secretary of Defense (SECDEF) or his designee is the DOD authority to approve all DSCA requests, including MA’s from FEMA.  The SECDEF has delegated some DSCA authority to the Assistant Secretary of Defense for Homeland Security and Americas’ Security Affairs (ASD (HD/ASA)) (DODD 5111.13) and to Combatant Commanders (CCDR) (CJCS Standing DSCA EXORD, 28 May 2008).  

2. He has also delegated limited DSCA authority to commanders and responsible officials of DOD agencies to provide immediate or emergency response or to enter into Mutual Aid Agreements with the local community. 

a.  Immediate Response Authority (IRA) (DODD 3025.1):  When imminently serious conditions resulting from any civil emergency or attack requires immediate action to save lives, prevent human suffering, or mitigate great property damage and time does not permit obtaining approval from the SECDEF or his designee, local military commanders and responsible DOD officials may take immediate action to respond to requests for assistance from civil authorities (see DODD 3025.1 for examples of assistance that can be provided under IRA). 

(1)  IRA assistance will be provided on a cost-reimbursement basis, however, assistance will be denied because of the inability of the requester to reimburse DOD.


(2)  IAW DEPSECDEF memo, dated 25 April 2005, the National Military Command Center (NMCC) must be notified “within a few hours” of the decision to provide immediate response.  IAW DA message, dated 5 July 2005, “within a few hours” means two hours for Army units.  

(3)  As a general rule, IRA is limited to 72 hours.  IAW CJCS Standing DSCA EXORD, coordination with the CCDR for continued assistance is required after reaching 72 hours of employment.  



(4)  After the President has issued a declaration under the Stafford Act, IRA should not be exercised for the same event (Title 32 Code of Federal Regulations, Section 185.3).


(5)  Finally, IRA does not authorize DOD providing the types of direct/active law enforcement assistance that are prohibited by the Posse Comitatus Act (see paragraph V).  
b. Emergency Authority (DODD 3025.12): When time does not permit obtaining approval from the President during a civil disturbance and local authorities are unable to control the situation, a commander may assist the local community restore law and order in order to save lives, prevent the wanton destruction of property, protect Federal property and functions, or restore State or local governmental functions. DOD forces may perform necessary direct/active law enforcement functions.  Same notification requirements to the NMCC as for IRA apply.
c.  Mutual Aid Agreements (MAA)  (DODI 6055.06 and DODD 6055.17):  Commanders may execute MAA’s with the local community, but only for fire and emergency services (F&ES), meaning medical, hazmat, and rescue services and personnel on a reimbursable basis.

(1)  In the absence of an agreement, the same F&ES may be provided to preserve life and property in the vicinity of the installation when in the best interest of the United States and under IRA conditions.


(2)  Assistance under an MAA may be rendered before of after a Stafford Act declaration.


(3)  MAA cannot authorize providing the types of law enforcement assistance that are prohibited by the Posse Comitatus Act (see paragraph V).    

III.  DSCA APPROVAL CRITERIA
All DSCA requests from the local community will be evaluated by DOD approving/ recommending officials and their staffs using the following six CARRLL criteria (DODD 3025.15).   
1.  Cost:  How much will DOD assistance cost?  Who is going to reimburse DOD for the assistance provided (IRA will not be delayed or denied because of the inability of the requester to provide reimbursement)?

2.  Appropriateness:  Is DOD the best option?  Is another Federal agency or commercial enterprise better suited than DOD to provide the assistance?  
3.  Risk:  What are the potential health and safety risks to DOD forces?  Can they be mitigated?

4.  Readiness:  Will the assistance have an adverse impact on a unit’s readiness, training, or deployment mission?

5.  Legality:  Can the assistance be provided IAW the law?  If prohibited, is there a legal exception?
6.  Lethality:  Is there any potential for the use of lethal force by or against DOD forces?  Will the SECDEF authorize the carrying of weapons?
IV.  LETHAL FORCE
1.  DOD personnel are not authorized to carry individual service weapons during a DSCA mission, unless authorized by the SECDEF.
2.  When the SECDEF authorizes the carrying of weapons, the CCDR retains the authority to establish the arming level/weapons status policy.   
V.  POSSE COMITATUS ACT (PCA) (Title 10 USC 1385)
1.  The major limitation on the DSCA authorities described above is the PCA.  The PCA prohibits the Army, Air Force, Navy, and Marine Corps from performing direct/active law enforcement functions, unless expressly authorized by the Constitution or an Act of Congress (see paragraph VI).     
2.  The PCA prohibition applies to active duty members (Title 10) of the Army, Air Force, Navy, and Marine Corps and to the Reserves.  It also applies to members of the National Guard when in an active duty (Title 10) status, as well as to civilian and contract personnel under the command and control of a Title 10 officer.

3.  The PCA prohibition does not apply to members of the National Guard when in a non-Federal status, either State Active Duty (SAD) or Title 32.  It also does not apply to members of the Coast Guard at any time or to any service member when acting in his private capacity.

4.  The types of direct/active law enforcement functions the PCA prohibits are: arrest, apprehension, search, seizure, surveillance, security patrols, perimeter security, traffic control, crowd control, riot control, evidence collection, interrogation, acting as an undercover agent, and any other similar activity where the DOD person subsumes the role of a law enforcement official.  

VI.  CONSTITUTIONAL AND ACT OF CONGRESS EXCEPTIONS TO THE PCA
1.  The Constitutional exception to the PCA resides with the President when he determines DOD forces are needed to perform direct/active law enforcement functions in order to support his ability to fulfill his obligations under the Constitution to respond promptly in time of war, insurrection, or other serious national emergency.  He could exercise this Constitutional exception by issuing a:


a.  National Emergency Declaration

b.  Martial Law Proclamation
2.  There are at least thirty Acts of Congress that create exceptions to the PCA.  The five primary ones are:

a.  Military Support for Civilian Law Enforcement Agencies (Title 10 USC 371-382) allows the SECDEF or his designee (Enclosure 4 to DODD 5525.5) to approve indirect, passive support to civilian law enforcement authorities, such as providing information concerning a violation of State or Federal laws, loaning military equipment, providing personnel to operate and/or maintain the loaned equipment, and providing basic training or expert advice. 

b.  Military Purpose Doctrine (Title 10 USC 375) allows DOD forces who are performing a military function to provide an “incidental” benefit to law enforcement authorities as well, such as a DOD security patrol to protect DOD equipment, property, personnel located off of a military installation may also serve as a deterrent to any criminal activity in the area.

c.  Insurrection Statutes (Title 10 USC 331-334) allows the President to use DOD forces to restore law and order in a State under three circumstances (see also paragraph II.2.b. for a Commander’ Emergency Authority):



(1) insurrection against a State Government when requested by the State Legislature or, if not in session, the State Governor.



(2) rebellion against the US Government that makes it impracticable to enforce US laws by judicial proceedings.


(3) domestic violence that hinders the execution of Federal or State laws that protect individual Constitutional rights and the State is either unable or refuses to provide protection ().

d.  Chemical or Biological WMD (Title 10 USC 382) allows the SECDEF and Attorney General to jointly determine an emergency exists and then allows the SECDEF to provide DOD forces to the Attorney General to detect, disable, dispose of any type of WMD and to perform law enforcement functions when necessary for the immediate protection of human life and civilian law enforcement authorities are not capable of taking action.


e.  Prohibited Transactions Involving Nuclear Materials (Title 18 USC 831) allows the SECDEF  and Attorney General to jointly determine an emergency exists and then allows the SECDEF to provide DOD forces to the Attorney General to perform certain law enforcement functions to prevent the unlawful possession, transfer, use, disposal, or dispersal of nuclear material.
VII.  CONSEQUENCES FOR VIOLATING THE PCA
1.  Personal Consequence:  Any person who uses, requests to use, or authorizes the use of Army, Air Force, Navy, or Marine Corps personnel is subjected to being charged for violating the PCA.  Anyone who is convicted of violating the PCA is subject to confinement for up to two years and a maximum fine of $250,000. 
2.  Criminal Consequence:  Any evidence obtained through law enforcement actions by DOD forces in violation of the PCA may be excluded from a criminal trial, thus placing conviction of the suspected looter, sniper, or law breaker in jeopardy.

3.  Civil Consequence:  Any damage, injury, or death that occurred as a result of DOD forces performing law enforcement functions in violation of the PCA would not be “within the scope of employment ” under the Federal Tort Claims Act (see paragraph VIII), thus subjecting the individual service member and his commander to possible personal liability.
VIII.  FEDERAL TORT CLAIMS ACT
1.  The FTCA (Title 28 USC 2671-2680), protects Federal employees from liability for injuries, deaths, property damage they may cause while performing their duties.  
2.  Anybody ordering or performing law enforcement functions in violation of the PCA is not covered by the FTCA and exposes them to personal liability if an injury, death, or property damage occurs.  Violating the PCA is not considered “within the scope of employment” (28 USC 2679(d)(1)) for FTCA purposes.

IX. STANDING RULES FOR USE OF FORCE (SRUF) 

1.  The SECDEF-approved SRUF for DOD forces are in Enclosures L and N to CJCSI 3121.01B, 5 June 2005.
2.  The SRUF applies to all Title 10 forces performing any DSCA and land homeland defense missions.

3.  The SRUF does not apply to State National Guard forces when in a SAD or Title 32 status.

4.  Commanders at all levels are responsible for teaching and training the SRUF to the members of their units, to include an SRUF card, prior to deployment from home station to perform a DSCA or homeland defense mission.
Legal Aspects of Defense Support of Civil Authorities
(DSCA) at the Installation Level 

[image: image2.jpg]



1 June 2014
My Legal Advisor: _                       ______
Phone Number: __                         ________
[image: image1]